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A. Introduction

There exists a scattered history of trials in absentia conducted with regard to core
international crimes. Among others, these include the 1966 Russell Tribunal, con-
ducted by European intellectuals such as Bertrand Russell and Jean-Paul Sartre,
convicting US officials for war crimes in Vietnam and the 1979 trial held in absentia
by the People’s Revolutionary Tribunal against Pol Pot and Ieng Sary, however, the
latter did not prevent the ECCC’s Pre-Trial Chamber from opening prosecution
against Ieng Sary.' Also, the International Crimes Tribunal of Bangladesh, which
effectively started working in 2010 after having been established as early as 1973,
convicted three defendants in absentia, although the defendants still have not been
effectively notified nor did the legal framework foresee the possibility of a re-trial.?
Then there is the fact that the Bangladeshi International Crimes Tribunal® — still in the
2010’s — regularly imposes the death penalty. Most of these trials have a negative
connotation attached to them. However, the negative flavour with regard to these
trials arises not because the defendants were tried in absentia, but because they were
tried by “kangaroo courts™ which conducted very brief farcical trials that did not
abide by international fair trial standards. Considering these circumstances, the
tribunals have forgone any possibility of apprehending the convicts — if their
whereabouts are in a foreign territory — be it by mutual assistance or extradition by
another country.’

' ECCC, Prosecutor v. Ieng Sary, 2, PTC, Decision on Ieng Sary’s Appeal Against the
Closing Order, Doc. No. D427/1/30. Pol Pot has deceased in 1998 and Ieng Sary has been given
amnesty by the Cambodian King in 1996, which similarly did not bar prosecution.

2 Robertson, Report on the International Crimes Tribunal of Bangladesh, 84. The cases
were: Bangladeshi International Crimes Tribunal, Prosecutor v. Abul Kalam Azad and Pros-
ecutor v. Ashrefuzzaman Khan and Chowdhury Mueen Uddin, 3 November 2013, ICT-BD Case
No. 01 of 2013.

3 Although the title suggests that the Tribunal is of international nature, there is nothing
international about it. None of the judges, prosecutors or staff members are international and
defence counsel from abroad have been abandoned. Also UN legal advisers withdrew due to the
court’s ability to impose the death penalty. See as for the details: Robertson, Report on the
International Crimes Tribunal of Bangladesh, 12. Accordingly the Tribunal will not be object of
further investigation.

* Ohlin, 14 UCLAJIntIL&ForeignAff 2009, 77, 119.

3 Cf. inter alia EU Council Framework Decision 2009/299/JHA; BVerfG, Second Senate,
Order, 15 December 2015, 2 BVR 2735/1, para. 48 et seq. rejecting the decision of the Diis-
seldorf Higher Regional Court to comply with a request for extradition of a defendant that has
been tried in absentia, because the principle of guilt rooted in the human dignity was not
recognised during the trial; neither was it established with certainty that the defendant was
aware of the proceedings instituted against him nor was there an opportunity for re-trial nor did
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In light of this, it might seem astonishing to dedicate a study to the question of
whether trial in absentia is a suitable procedure for ICTs. There are several reasons
that make the undertaking of such a study worthwhile, nonetheless: ICTs do not have
their own police forces or other agents of law enforcement. Therefore, ICTs crucially
depend on the state’s cooperation. States that are looked to for cooperation are often
the very jurisdiction where the conflict situation under investigation occurred. As a
result, if the affected state did not cooperate when the ICT was set up, had not ratified
the RomeSt or did not support the referral of a situation to the ICC, the state has been
ousted of its sovereignty of criminal prosecution by the imposition of an ICT or the
obligation to cooperate with the ICC. In this context, dependence on state cooper-
ation can be particularly difficult. In fact, only 87 out of 370 indictees have been
prosecuted in East Timor. The other defendants remain at large and many of them live
unaffected in Indonesia.® Nine ICTR fugitives remain at large, even after the tri-
bunal’s doors have been closed. The MICT is now the relevant authority to arrest and
surrender these nine individuals, but so far without success. The ICC also faces
notorious problems with state cooperation in order to have suspects arrested and
surrendered to the Hague. 147 outstanding arrest warrants against 13 individuals
remain, among them two arrest warrants against the ICC’s high-profile suspect Al
Bashir.® As far as the latter suspect is concerned, cooperation issues have become
especially obvious. There have been at least ten cases of non-cooperation with the
ICC with regard to Al Bashir’s arrest by predominately African States, despite their
status as party to the RomeSt.” Even after his fall as president, he has so far not been
handed over to the ICC, though the intention to extradite him was recently an-

he have the opportunity to make himself heard and defend himself effectively in front of a court;
Bicioc v. Romania [2014] EWHC 628 (Admin); Cretu v. Romania [2016] EWHC 353 (Admin);
UK Extradition Act 2003, Sections 20, 86. See further Davidson/Lloyd/Payter, The Criminal
Law Review 2016, 757, who assess potential changes to the UK extradition law following
Brexit.

S Drumbl, Atrocity, Punishment, and International Law, 170.

7 One of the suspects, Vincent Otti who is warranted for alleged war crimes and crimes
against humanity in Uganda is presumed to have deceased in 2008. The ICC is awaiting official
notification before the arrest warrant will be withdrawn: Coalition for the ICC, 2017 at a Glance,
23 November 2017, p. 6, http://www.coalitionfortheicc.org/sites/default/files/cicc_documents/2
017%20At%20a%20Glance.pdf (last accessed: 7 February 2021).

8 The first arrest warrant: ICC, Situation in Darfur, Sudan: Prosecutor v. Al Bashir, PTC 1,
Warrant of Arrest for Omar Hassan Ahmad Al Bashir, 4 March 2009, Case No. 02/05-01/09
included war crimes and crimes against humanity, whereas the second arrest warrant was
extended to include counts of genocide: ICC, Situation in Darfur, Sudan: Prosecutor v. Al
Bashir, PTC I, Second Warrant of Arrest for Omar Hassan Ahmad Al Bashir, 12 July 2010, Case
No. 02/05-01/09.

° Tladi, Z1S 2015, 493, ibid. mentions 7 incidents. However, since June 2015 at least three
incidents have occurred that add to the list where state parties to the RomeSt did not arrest the
Sudanese president: Al Bashir’s visit to the African Union Summit in June 2015 in South Africa,
his visit to the Arab League Summit in Amman in March 2017 and his visit to Uganda in
November 2017.
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nounced.'® Moreover, the STL has recently pronounced the trial judgment against
Ayyash and three co-defendants in absentia.'' Apart from this, the ICTs’ objective is
to conduct a prompt reappraisal of a conflict situation to prevent the loss of evidence
and bring justice to the victims. Hence, it might be in the interests of justice to
conduct trials in absentia. That is especially true since many ICTs have a temporary
mandate. ICTs, however, must respect the fair trial right and other fundamental rights
of the defendant. This is particularly important since proceedings take place in the
public spotlight and can, to some extent, be seen as model for domestic proceedings
for international crimes in post-conflict countries.

I. Goals and scope of this study

Much has been written'? about whether trial in absentia is suitable for ICTs and a
regular set of arguments is exchanged between opponents and promoters of pro-
ceedings in absentia. Naturally, these arguments cannot simply be put aside, they are
imperative to present a picture of what issues may arise when conducting procedures
in absentia. Nonetheless, this study tries to approach the question from a different
viewpoint. It tries to find a normative approach by applying classical sources of
international law and combining institutional aspects of the procedural theory,
specifically the goals of a criminal trial, with the individual frameworks of funda-
mental rights, namely the right to be present. Moreover, concepts presented as
models for trial in absentia shall be critically assessed.

The goal of the present study is to discuss whether trials in absentia are suitable for
ICTs. The study consists of nine chapters. The chapter following this introduction
provides a background to proceedings in absentia at ICTs and describes the different
types of procedures held in absence at the different courts. It surveys the different
statutory regulations and practices of the courts with regards to procedures in ab-
sentia at the different phases of the criminal process: the investigations, the trial and
the appeals stage. Concluding that the only controversial part with regard to a
procedure in absence of the defendant is the trial phase, the next chapter delves into
questions of procedural theory and assesses whether the conduction of trials in
absentia is compatible with the goals of international criminal procedure. It suggests

10 https://www.faz.net/aktuell/politik/ausland/voelkermord-sudan-liefert-ex-praesident-al-
baschir-an-den-haag-aus-17480428.html (last accessed: 29. October 2021).

""" In June the commencement of another trial in absentia against Ayyash has been canceled
due to lack of funding: https://www.stl-tsl.org/en/the-cases/stl-18-10 (last accessed: 29. October
2021).

12 See inter alia Elberling, The Defendant in International Criminal Proceedings, 36 et seq.;
Friman, Trying Cases in the Absence of the Accused?; Gaeta, Trial in Absentia; Gaeta, 5 JICL
2007, 1165; Gardner, 43 GeoWashIntlLRev 2011, 91; Hoven, Rechtsstaatliche Anforderungen,
438 et seq.; Oehmichen, FS-Kiihne; Pons, 8 JICJ 2010, 1307; Zakerhossein/de Brouwer, 26
CrimLF 2015, 181.


https://www.faz.net/aktuell/politik/ausland/voelkermord-sudan-liefert-ex-praesident-al-baschir-an-den-haag-aus-17480428.html
https://www.faz.net/aktuell/politik/ausland/voelkermord-sudan-liefert-ex-praesident-al-baschir-an-den-haag-aus-17480428.html
https://www.faz.net/aktuell/politik/ausland/voelkermord-sudan-liefert-ex-praesident-al-baschir-an-den-haag-aus-17480428.html
https://www.stl-tsl.org/en/the-cases/stl-18-10
https://www.stl-tsl.org/en/the-cases/stl-18-10
http://www.duncker-humblot.de



