


Environmental Code · Draft 

(Umweltgesetzbuch - UGB) 





Ministry for the Environment, 
Nature Conservation and Nuclear Safety 
of the Federal Republic of Germany (Ed.) 

Environmental Code 
(Umweltgesetzbuch- UGB) 

Draft 

Prepared by the Independent Expert Commission 
on the Environmental Code at the Ministry for the 

Environment, Nature Conservation and Nuclear Safety 
of the Federal Republic of Germany 

Duncker & Humblot · Berlin 



Environmental Research Plan of the Ministry 
for the Environment, Nature Conservation and Nuclear Safety 

of the Federal Republic of Germany 
Federal Environment Agency Project No. (FKZ) 101 06 050 I 00 - 08 

Die Deutsche Bibliothek- CIP-Einheitsaufnahme 

Environmental code: draft = (Umweltgesetzbuch- UGB) I Ministry for the 
Environment, Nature Conservation and Nuclear Safety of the Federal Republic 
ofGermany (ed.). Prepared by the Independent Expert Commission on the 
Environmental Code at the Ministry for the Environment, Nature Conservation 
and Nuclear Safety of the Federal Republic of Germany.- Berlin: Duncker 
und Humblot, 1998 

ISBN 3-428-09227-9 

All rights reserved 
© 1998 Duncker & Humblot GmbH, Berlin 

Fotoprint: Berliner Buchdruckerei Union GmbH, Berlin 
Printed in Germany 

ISBN 3-428-09227-9 



Preface to the English Edition 

This English translation of the Draft for an Environmental Code (Umweltgesetzbuch -
UGB) is presented by the Independent Expert Commission on the Environmental Code at the 
Federal Ministry for the Environment, Nature Conservation and Nuclear Safety ofthe Federal 
Republie of Germany to mark the conclusion of its work. The Commission earnestly hopes 
that this will make a contribution to international and European discussions about the 
harmonisation and codification of environmental law. The full narrative setting out the 
reasons for the proposals, which goes far beyond the normal scale of an explanatory 
memorandum for a bill and makes reference to scientific debate in Germany, will be found in 
the Germanversion ofthe Draft, also published by the Federal Ministry for the Environment, 
Nature Conservation and Nuclear Safety (Bundesministerium fiir Umwelt, Naturschutz und 
Reaktorsicherheit [Hrsg.], Umweltgesetzbuch - UGB-KomE - Entwurf der Unabhängigen 
Sachverständigenkommission zum Umweltgesetzbuch, Duncker & Humblot, Berlin 1998, 
pp. 400-1643). The introduction to the Gennan edition has been adapted for thc English 
version; the observations it contains about the German legal system and existing environmen-
tallegislation should make it easier for readers outside Germany to understand the proposals. 

In the German version, articles are identified by §, whereas paragraphs are called Absatz 
(Art. I para. 2 would be quoted as § I Abs. 2). 

Terence Oliver translated the Draft. Hans-Uirich Marticke, Ekkehart Mast and Gerd 
Winter adapted the introduction and revised the English translation. 

Berlin, January 1998 
The Members ofthe Independent Expert Commission 





Preface 

lt is both a grand task and a worthwhile goal to create an Environmental Code 
(Umweltgesetzbuch - UGB) that brings together, unifies, harmonises, develops and updates 
the essential elements of environmental law. lt may sound an exaggeration to describe this as 
one ofthe major tasks of our century, but there is a good deal oftruth in this description. Just 
as the Civil Code (Bürgerliches Gesetzbuch - BGB) created in the last century codified the 
principal elements of the private law of civil society in a single work, the same is now to be 
done for a branch of law that is of central importancc for the survival of mankind. This 
indicates not only the scale, but also the difficulty of the task. The draft of an Environmental 
Code which is set out in this volume by the Independent Expert Commission on the 
Environmental Code at the Federal Ministry for the Environment, Nature Conservation and 
Nuclear Safety is an important step in this direction . 

The draft was prepared in the course of numerous meetings during the period autumn 
1992 to summer 1997. The preparations for these discussions took the form of written 
proposals submitted by the individual members of the Commission, as a rule in conjunction 
with their assistants. Two works of considerable importance which greatly assisted the 
Commission in its work were the results of the "Professors' Commissions" as setout in the 
drafts published in 1990 and 1994 for a Environmental Code - General Part ( 1990) and 
Specific Part ( 1994). Owing to their academic study of environmentallaw and the consequent 
general similarities in the professional experience of their members, the Professors' 
Commissions werc working groups of homogeneous composition. They regarded themselves 
as primarily committed to academic wisdom, and their drafts were intended to make a 
contribution to updating and developing environmentallaw from an academic point of view. 
By contrast, the commission of independent experts set up by former Federal Environment 
Minister Dr. Töpfer and subsequently supported by his successor in office, Federal 
Environment Minister Dr. Merket, was composed mostly of members from different 
professions who had gained experience in many and various fields of environmentallaw, and 
who could therefore bring different background knowledge, views and ideas to bear on the 
problcms to be solved. 

The members of the Expert Commission were Prof. Dr. Horst Send/er (chainnan, Berlin), 
Prof. Dr. Michael KloeJ~fer (vice-chairman, Berlin), Prof. Dr. Manfrcd Bu//ing (Stuttgart), Dr. 
Güntcr Gaentzsch (Berlin), Prof. Dr. Hubert-Peter Johann (Düsseldorf), Dr. Rüdiger Schweik/ 
(Munich), Dr. Dieter Se//ner (Sonn) and Prof. Dr. Gerd Winter (Bremen). In addition to two 
university professors (KioeJ?fer, who as chainnan of the Professors' Commissions played a 
"hinge" rolc, and Winter) the Comn1ission included the group environmental officcr of a 
!arge industrial company- the only engineer and the only mcmber who was not a legal expert 
- (Johann); a lawyer spccialising in various branches of environmental law (Se//ner); a 
fom1cr district president with a wealth of expcrience in the planning and implementation of 
environmentally relevant infrastructure projects (Bulling); the former head of the City of 
Munich Environmental Protection Department (Schweikl); and two judges at the Federal 
Administrative Court who wcrc or had bcen largely concemed with matters of environmental 
law and building and planning law (Gaentzsch and Send/er). 

The Commission's hetcrogeneous and pluralistic composition was reflectcd in the way it 
worked and the results it produced. Unlike the Professors' Commissions, in which according 
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to their members the drafts were mostly approved unanimously and minority opinions were 
only expressed in a limited number of cases, the situation in the Expert Commission was 
often quite the reverse. Certainly there was no Iack ofunanimous decisions. But especially on 
fundamental issues there was not only lively and controversial discussion, but also 
controversial voting, which not infrequently went against the member of the Commission 
who had drawn up the proposals. As a result, every member was outvoted not only once, but 
several times. Every single member of the Commission nevertheless endorses the Draft as a 
whole and is convinced of the need for a Environmental Code embracing this content. On 
occasion, differing opinions are also mentioned in the remarks on individual parts in the 
explanatory memorandum. Discussion ofthe explanatory textswas only summary. Where the 
Draft submitted here differs from thc Professors' Drafts, Prof. Dr. Michael Kloepfer - as 
chainnan of the Professors' Commissions and vice-chainnan of the Expert Commission -
abstains as a matter of principle from expressing any opinion as to which proposal is to be 
preferred. 

Each member of the Commission was assigned a young legal expert as an assistant; in 
some cases these assistants only worked part-time for thc Commission. In addition to 
coordinating manager Ekkehart Mast, these were Harald Bentlage, Alexander Blume, Dr. 
Wolfgang Durner, Thomas Elsner, Dr. Meike Jörgensen, Ralf Krupski, Jobst Leibnitz, Hans-
Ulrich Marticke, Sandra Ollo, Markus Sauer, Dr. Alexander Schmidt, Dr. Christoph Schotten, 
Karin Schreyer, Dr. Bcttina Volkens and Dr. Dirk Weinreich. The Commission wishes to 
thank them once again for their valuable assistance. Thanks arealso due to the Commission's 
secretary, llka Monheimius, and to technical assistant Anne Wi.1pler. 

In numerous hearings, both in plenary session and in smaller groups, and many individual 
discussions with interested parties from a wide range of ficlds, the Commission received a 
great variety of suggestions. 

The Commission hopes this Draft will lay the foundations for ministerial and government 
drafts for a Environmental Code. It is convinced that the creation of such a Code is an urgent 
task of our time in the intercsts of an integrated approach to safeguarding the environment on 
a sustainable long-tenn basis. 

Berlin, July 1997 
The Members ofthe Independent Expert Commission 



Translator's Note 

On the assumption that this textwill be read by an international public, many ofwhom are 
not native spcakers of English, this translation sets out to offer a rendering of the draft Envi-
ronmental Code that is readable and digestible while preserving the essential Gennan char-
acter of the original. lt goes without saying that this is a constant tight-rope act, and the only 
safcty nct used here is a tendency to err on the Iitera! sidc. 

The biggest singleproblern in this rapidly developing field isthat oftcnninology. In some 
cases it has been necessary to pul aside personal preferences and bow to established practice. 
A prime example is the term "immission", which although rarcly found in English texts is a 
central concept in Gennan cnvironmentallaw. Adapting the Gcnnan text to the more familiar 
"emission" would be misleading and has not been attempted. In general, although individual 
rcaders will no doubt find the occasional tenn they consider inappropriate, every efforts has 
been made to avoid confusion by ensuring consistent usc oftenninology. 

Winsen, Fcbruary 1998 
Terence Oliver 
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Introduction• 

I. Necessity for and Potential of Codification 

1. Situation in Germany 

Environmental legislation in the Federal Republic of Germanyl has established a com-
paratively high Ievel of environmental protection. This was also partly true - on paper, 
though hardly in practice - of environmental legislation in the former German Democratic 
Republic.2 West German environmentallegislation has been relatively successful in the fields 
of reduction of emissions from industrial installations, quality maintenance of waters, and the 
recovery and disposal of waste. F or various reasons, however, - both legal and factual - un-

solved problems still exist; these relate in particular to soil pollution, threats to habitals and 
species as a result of development measures, air pollution due to !raffle, and diffuse pollution 
of all environmental media. 

German environmental legislation is characterised by an approach that is described as 
regulatory: The actors are subject to far-reaching administrative control which is expressed in 
a variety of instruments, elaborated in procedures for comprehensive investigation of the facts 
and for participation, and is geared to statutory and sub-statutory material standards that are 
defined as clearly as possible. lmportant modern elements in this are a planned approach, the 
precautionary principle and public participation. 

The instruments, standards and procedures, however, take very different forms in the 
many individual environmental acts. This diversity is increased by the fact that here and there 
the regulatory forms are joined by forms of steering that make use of self-organisation and 
economic incentivcs. 

The complexity oftbis pattern is explained by the fact that environmentallaw in its present 
form is still young. lt has frequently reflected the results of short-term initiatives taken at the 
Ievel of day-to-day politics as a reaction to topical ecological problems- dying forests, major 
accidents, waste disposal problems, occurrences of acute darnage due to chemicals. More-
over, legislation has repeatedly adopted new regulatory strategies without ensuring suitable 
harmonisation with the existing rcgulatory approaches. Finally, the doctrinal work of court 
practice and jurisprudence, far from simplifying the legal material, has often resulted in the 
diffcrentiation of even finer ramifications. 

• Provisions citcd without naming a specific law relate to thc Commission's Draft. 
1 Text collcctions arc to bc found in Kloepfer (Ed.}, Umweltschutz, Munich, loosc-leaf collcction, 

status: August 1997; Storm (Ed.), Umweltrecht, I O'h ed., Munich 1997; (in English) G. Winter (Ed.), 
Gennan Environmcntal Law, Dordrccht 1994. Of the many textbooks on environmentallaw, mention 
is madc hcre only of Kloepfer, Umwcltrccht, 2"d ed. Munich 1998, and the short textbook by 
Bender/Sparwasser!Engel, Umweltrecht, 3'd cd., Stuttgart 1995; also, in English, Scherer, Environ-
mcntal Law, in: B. Rüster (general editor) Business Transactions in Germany (FRG), loose-leaf, New 
York, status: April 1997. 

2 ln thc Land Conscrvation Act (Landeskulturgesetz) of 1970 (GBI. I No. 12, p. 67) the fonner 
GDR had a comprchensive environmental protection act. A retrospective survey can be found in E. 
Gehler et a/. (Eds.}, Grundriß Landeskulturrecht, ßerlin (East) 1982. 
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After devcloping rapidly for about a quarter of a century, environmental law today is in-
creasingly showing signs of the Iack of harmonised design. The diversity of forms Ieads in 
some cases to a Iack of transparency, a Iack of predictability and a Iack of coordination of 
administrative control. Furthermore, the predominance of the regulatory approach results in 
failure to take full advantage ofthe potential ofself-organisation and economic incentives. 

lt is therefore time to reform environmental law as a whole. This is the intention of the 
present draft codification. lt pursues the dual aim of creating simpler structures and at the 
sametime improving the Ievei ofprotection wherc neccssary. 

In its work the Expert Commission was conscious of the fact that environmental legisla-
tion sincc the end of the sixtics has been of varying political importance. Phases of support 
and cxpansion have altemated with phases in which environmental law was secn more as an 
obstaclc to economic growth and came undcr prcssurc. Thc work on this draft, extending over 
a five-ycar pcriod, was also affccted by one of thcse swings of the pendulum. The Commis-
sion has attcmpted to free itself from these swings and to adopt a long-term perspective, be-
causc it believes that environmental protection must not be dependcnt on thc short-tcrm ups 
and downs ofthe economy. 

2. Foreign and International Codification Trends 

Whereas sceptical opinions are sometimcs voiccd in Germany about the practicability of 
an Environmcntal Code, a glance beyond Gcrmany's bordcrs rcveals that the idea of codifi-
cation has now spread worldwide and in some countries has alrcady produced tangible results 
or at least found expression in quite advanced preliminary work.3 Dcspite various differences 
in points of detail, the examples are cvidence of a codification trend in Europe. 

lt is however important to distinguish here between different conceptions of codification. 
Codification can mean that provisions which are scattered through a large number of separate 
laws are systcmatiscd in a thematic contcxt without any changc in the content of the provi-
sions. In Francc, for example, this kind of "cod(fication a droit constant" is currently being 
discussed.4 

It is also possible to speak of codification in cases where a multiplicity of individual en-
vironmcntal laws are precedcd by a gcneral law which summarises the main principles and 
instruments but does not have any effect of its own in relation to the individual laws5. 

In thc present context, by contrast, codification is understood to mean a constitutive 
systematisation and further development of the law. One should not, however, expcct too 
much with regard to the completeness and unity of such a Code. For even after codification, 
there will still be a need to put environmentai Iaw into more specific terms by means of pro-
visions at the sub-statutory Ievei such as ordinances and administrative provisions. Neither 

3 Cf. with regard to the following re'marks, and also the necessary distinction between federal and 
unitarian state codifications, Kloepfer/Mast, Das Umweltrecht des Auslandes, Berlin 1995, pp. 329 ff. 
and passim. 

4 Projet de Loi, Doc. AN n° 2583 of 21 Fcbruary 1996; the draft, which must not be confused 
with private text collections such as the Code de l'environnemcnt by the publishers Dalloz, comprises 
six books with a total of 860 articles. Thc First ßook contains gencral provisions, inter alia on the 
gencral principles of environmental protection, environmental information and public participation, 
and provisions regarding competence. Thc Second ßook is devoted to the environmental media water 
and air, thc Third to nature conservation, the F ourth to species conservation and the Fifth to environ-
mentally relevant activities such as, in particular, the authorisation of installations representing a threat 
to the environment. The Sixth Book contains special provisions for the overseas territorics. 

5 Examples ofthis are the New Zealand Resource Management Act of 1992 and the Japanese Ba-
sie Environmental Protection Act of 1993. 
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does codification in any way restriet the interpretation of individual cases by the courts.6 On 
the contrary, the courts would perform an important function by defining more precisely the 
numerous unspecified legal terms in the Commission's Draft. 

a) Codification abroad 

Codification efforts are found not exclusively, but primarily in the European region. Since 
the situation with regard to ecological and economic development in nearby European coun-
tries is similar to that in Germany, the following overview is for the sake of comparability 
confined to trends in those countries. 

aa) Switzerland 
In Switzerland a codification has existed since as long ago as 1983 in the shape of the 

Umweltschutzgesetz (USG)?, which following extensive revision in 1995 now comprises 
some I 00 articles. The USG is a principles act or "delegation act" which requires a consider-
able degree of fleshing out by the body responsible for enacting ordinances. A first key area 
is the regulation of general issues of environmental protection. Legal definitions and objects 
are established, guiding principles laid down in binding form and the environmental impact 
assessment is regulated. The USO then tums to the individual areas of environmental protec-
tion. In its overarching provisions on immission control, it creates an important stimulus for 
setting standards. lt also contains regulations on hazardous substances and organisms, on soil 
protection and waste management including the planning and remediation of landfill sites. lt 
excludes nature conservation, radiological protection and water conservation. Finally the 
USO contains provision for a levy on light heating oil, regulates environmental liability and 
execution ofthe Act, and creates the possibility oflegal action by associations . 

. bb) Netherlands 
In the Netherlands the Wet milieubeheer8 entered into force in I 992, superseding the gen-

eral environmental protection act, the Wet Allgemeene Bepalingen Milieuhygiene, which 
came into force as long ago as 1980. The new environmental protection act brings together 
the main instruments of environmental law, namely environment-related planning, the estab-
lishment of environmental standards, the environmental impact assessment, the authorisation 
of environmentally relevant activities and its revocation. It also contains generat rules on 
projects requiring and projects not requiring authorisation, procedural rules and indirect in-
strumcnts (environmental levies and environmental subsidies). Unlike its precursor, it also 
regulates individual areas of specific environmental law, such as substances hazardous to 
hcalth, and waste. A special feature of the Wet milieubeheer is its phased entry into force. 
lnitially only the generat provisions entered into force, to be followed Iater by the provisions 
on waste. Substances hazardous to health are still govemed by specific legislation and are to 
be incorporated at a later stage. 

cc) Flanders 
In the Belgian province of Flanders, following the extensive regionalisation of environ-

mental competence, a working group consisting of university teachers was entrusted with the 
task of preparing a draft of an environmental act of quite a comprehensive nature, the Decret 

6 For a different point of vicw, that of a ßritish lawycr "schooled" in case law, cf. Jones, in: 
ßocken/Ryckbost (Eds.) Codification of Environmental Law, Deventer 1996, pp. 127, 129 ff. 

7 ßundesgesetz über den Umweltschutz vom 7. Oktober 1983 in der Fassung des Bundesgesetzes 
vom 21. Dezember 1995 (see also the referendum submission, BBI. 1996 I p. 233), Systematische 
Sammlung des Schweizerischen Rechts (SR) 814.0 I; cf. H.-U. Müller, in: Kölz/Müller, Kommentar 
zum Umweltschutzgesetz, loose-leaf, VoLl, Zürich, status: January 1992, Part III-Introduction. 

8 Act of 15 October 1992, Staatsblad 1992, p. 551; cf. van Buuren, Jb. UTR 1992, pp. 207 ff. 
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