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EDITORIAL PREFACE 

It is a great pleasure and an honour for me to present the proceedings 
of the 17th World Congress of the International Association of Legal and 
Social Philosophy (IVR) held in Bologna from 16th to 21st June, 1995. 
Over seven hundred scholars from all five continents took part in the 
Congress, which was structured in four plenary sessions, six parallel ses-
sions, a special session devoted to document logistics (legal and civic 
computer science applications), and 81 working groups. 

The IVR was founded in 1909 and now counts over three thousand 
members in 44 sections located all over the world. Forthcoming con-
gresses will be held in La Plata/Buenos Aires (Argentina) in 1997, New 
York (USA) in 1999, and Amsterdam (The Netherlands) in 2001. As cur-
rent President of the IVR, and a member for 30 years, I am happy to see 
that by 2001 the Association will have reached its 20th official World 
Congress. 

The goal of the 17th world Congress was to focus on the major legal, 
political and social issues currently addressed by legal and social philo-
sophy. This was reflected in its far-reaching, stimulating titel, "Chal-
lenges to Law at the End of the 20th Century". 

Congress papers were grouped under four main topics: "Rights and 
other legal protections"; "New forms of sovereignty and citizenship"; 
"Newand ancient sources of law"; "Technology and the environment". 
The debate focussed on the latest issues tackled by the legal and social 
philosophy milieu. First and foremost, a strictly formalist concept of law 
no longer fulfills the need to safeguard equality and protect basic human 
rights. In addition, the notions of sovereignty and citizenship have been 
reassessed in relation to the crisis of the nation state and the globalisa-
tion of economic and cultural problems along-side the tension between 
the idea of sovereignty and the inviolability of human rights. 

The wide-ranging topic of the sources of law was also handled by 
many speakers, as was the relation between the theory of interpretation 
and the theory of sources, weighing "sceptic" theories against "cogni-
tive" theories of interpretation and comparing different legal systems in 
historical terms and from a comparative law standpoint. 

Last but not least, a number of speakers discussed the problem of the 
protection of rights with a view to revising traditional cultural cate-
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gories in the wake of burgeoning technological development. Topics 
ranged from bioethics to environmental protection, the problems of com-
puter science applications to law and the issue of legislative technique in 
relation to the computerization of law. 

The Proceedings of the Bologna Congress are published in part by 
Archiv für Rechts- und Sozialphilosophie (Franz Steiner Verlag, Stutt-
gart/Germany), in part by Rechtstheorie (Duncker & Humblot, Berlin/ 
Germany), and in part by The European Journal of Law, Philosophy and 
Computer Science (Clueb, Bologna/Italy). 

ARSP publishes four volumes: "Rights" - Beiheft 67 (eds. Rex Martin 
and Gerhard Sprenger, introduction by Zenon Bankowski and Burkhard 
Schaefer), "Law, Justice and Culture" - Beiheft 68 (eds. Andre-Jean 
Arnaud and Peter Koller, introduction by Tom Campbell), "The Sources 
of Law and Legislation" - Beiheft 69 (eds. Eispeth Attwooll and Paolo 
Comanducci, introduction by Joxerramon Bengoextea), and "Legal Sys-
tems and Legal Science" - Beiheft 70 (eds. Marijan Pavcnik and Gian-
francesco Zanetti, introduction by Hendrik Ph. Visser't Hooft). 

Rechtstheorie publishes three volumes: "Rule of Law - Political and 
Legal Systems in Transition" - Beiheft 17 (eds. Werner Krawietz, Enrico 
Pattaro, Alice Erh-Soon Tay, introduction by Ota Weinberger), "Chang-
ing Structures in Modern Legal Systems and the Legal State Ideology" -
Beiheft 18 (eds. Eugenio Bulygin, Burton M. Leiser, Mark Van Hoecke, 
introduction by Aulis Aarnio), and "Consequences of Modernity in Con-
temporary Legal Theory" - Beiheft 19 (eds. Eugene E. Dais, Roberta 
Kevelson, Jan M. Van Dunne, introduction by Dieter Wyduckel). 

The European Journal of Law, Philosophy and Computer Science pub-
lishes two volumes: "From Practical Reason to Legal Computer Science" 
- Volume (eds. Alberto Artosi, Manuel Atienza, Hajime Yoshino, intro-
duction by Neil MacCormick), and "Lawand Politics Between Nature 
and History" - Volume 3 (eds. Ralf Dreier, Carla Faralli, Wladik 
S. Nersessiants, introduction by Roberto Vernengo. 

On behalf of the International Association of Legal and Social Philoso-
phy, I would like to thank all those who have worked on the editing of 
these Proceedings. 

Enrico Pattaro 
(IVR President) 



RECHTSTHEORIE, Beiheft 18, S. VII - XVI 
Duncker & Humblot, 12165 Berlin 

PREFACE 

On the Legal State Ideology in the Modern Society 

The rule of legal state ideology has been widely accepted in democratic 
countries, and partially due to it, the Finnish jurisdiction has in many 
cases been quite legalistic (formalistic) as to its nature. This has been the 
situation, for instance, in Finland more than in the Scandinavian coun-
tries in general, and thus in Finland, one easily can see signs indicating 
the changing role of the rule of law ideology in the Welfare State. There-
fore, the present analysis is mainly based on my experiences concerning 
the Scandinavian countries although, I suppose, the main ideas can 
easily be generalized to other legal systems too. 

The (formal) legal state ideology is consisted, for example, of the fol-
lowing elements: 

(1) The separation of state powers into three parts: the legislation, 
adjudication and the executive power. Furthermore, the rule of law stres-
ses the necessity for c1ear ex ante legislation which regulates the use of 
coercive power. It is also commonly understood as the frame which sets 
the conditions for the proper exercise of legislative power and stipulates 
reasonable generality, c1arity and consistency in the law. From the judi-
cial point of view it is essential that all three powers ought - according 
to the doctrine - to be independent of each other. This principle gives to 
the judges that formal and independent position they ought to have in 
solving legal cases (competence, power, and also the obligation to give a 
solution). 

(2) A special legal profession is concentrated tö take care of the legal 
issues in society. The origin of this profession can particularly be identi-
fied in the area of the rule of law as protection against absolute mon-
archism or, in general, against the legislative as weIl as executive power. 

(3) The idea of legal protection became a core of the whole rule of law 
idea. An individual citizen has to be legally protected not only against 
another citizen but also against the state. From this idea also grows up 
the above-mentioned general expectation for legal protection (or more 
specificaIly: expectation for legal certainty) among the citizens. The 
maximal realization of this expectation is an inviolable virtue of the rule 
of law state. 
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(4) Legal certainty, in its turn, is guaranteed, on the one hand, by the 
formal discursive principles, such as "Nullum crimen sine lege" (no 
crime without law). On the other hand, legal procedure itself is organ-
ized so that it gives a strong guarantee for an objective hearing of the 
case (cf., such principles as "Reformatio in peius" and "Audiatur et 
altera pars"). 

(5) A certain structure of legal norms is also typical of a formal legal 
state notion. The basic norm category is normally consisted of rules, 
either regulative ones (commands, prohibitions, permissions) or constitu-
tive norms (for example, different kinds of competence norms). Legal 
principles are mainly understood as an "umbrella" that covers the 
system of rules. If there is a gap in the rule system, one can, by means of 
legal induction (or by using some other accepted methods), fill that gap 
with a norm inferred from a certain principle. 

(6) Also the structure of the argumentation is formal as to its nature. A 
legal decision is often described as a syllogism in which the conclusion 
can be deducted from two premises. The first one is normative, for exam-
pIe astatute, whereas the second premise refers to the facts of the case. 
The conclusion is inferred deductively from the premises (so-called sub-
sumption). 

In some extreme forms of syllogistic thinking, this formula is presented 
both as a heuristic (in the context of discovery) and as a justificatory for-
mula (in the context of justification). Most often, however, the syllogism 
idea refers only to an ex post justification. The judge "clothes" his/her 
decision in a logical form when he/she writes down the justification 
(reasoning) of his solution. Nevertheless, the syllogism is typical exactly 
of a formal legal state notion. 

(7) Finally, this ideology emphasizes formal justice as the purpose of 
legal arrangements. The legal order does not guarantee the substantial 
equality or other substantial forms of justice. It takes into account only 
the formal side of legal phenomena, for example, the formal equality of 
spouses (cf. Kelsen's "pure theory of law"). 

In regard to this notion of legal state, all kinds of formal requisites are 
essential. In his theory, of European rationality, Max Weber often told 
ab out the materialization of law. Such being the case, all kinds of sub-
stantial criteria which begin to define the contents of the formal law 
destroy something essential in the very notion of law. This tendency is 
quite evident in the so-called Welfare State. On could even say that, at 
least, the European Welfare States are school examples how the materia-
lization of the rule of law idea functions. The minimum social security 
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for everybody and a "good life" as the goal of social policy are essential 
(and necessary) elements of the Welfare State ideology. 

That is the reason why the situation in all Welfare States is so illumi-
nating as far as our theme is concemed. The separation of the state 
powers has become blurred in many ways in such a Welfare State as, for 
example, Finland iso One of the most interesting phenomenon is the 
strengthened position of the executive power in relation to the legislator. 
Considering the state budget the legislator (the Parliament) often dele-
gates some authority directly to the Departments of State without defin-
ing how this power should be used. This concerns cases when resources 
are given to a Department to be further allocated. 

In many countries there also exist problems in the relation between the 
legislator and the Supreme Court. The latter has taken more than before 
the role of a precedential court. From this it follows that the decisions 
are prospective guidelines to other (especially lower) courts. Further-
more, then the decision is no more a mere solution of a single case, as it 
ought to be according to the legal state ideology, but a general norm 
applicable to similar cases. The borderline between a solution of a con-
crete case and the general norm is blurred which means that the position 
of the legislator as a norm giver becomes - at least partially - problem-
atic. 

In the Welfare State, there is no longer an as c1early identifiable legal 
profession for the application of law as before. Different kind of other 
professionals, like economists, sociologists, polititologists, and people 
who have an administrative education are responsible for such functions 
that earlier belonged to lawyers (jurists) only. These new groups do not 
have the legal education of the same quality as the lawyers have. This is 
a problem due to the changed law application situations (see (i) below). 

On the other hand, also in the Welfare State important features of the 
formal rule of law idea are still valid. No one underestimates, let us say, 
the significance of the legal protection or of the general principles of 
legal certainty. As obvious is the necessity of court system applying the 
procedural rules as well as the possibility to appeal. 

However, as far as our topic is concerned, the most remarkable 
changes, typical of the Welfare State, lie in the above mentioned points 
5,6, and 7. 

Here one really finds the true core of the Weberian materialization of 
law. Let us take two problems under consideration: 

First, the structu~e of statutory norms has been radically changed. The 
bulk of the legal order is still statutory rules as well as of the c1assical 
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principles. In recent years, however, several other types of statutory 
norms have been placed on a par of the traditional ones. Some examples 
elucidate the situation: 

(a) Especially in the field of social welfare, statutes which only define 
the goals (policies), not exactly the means, are used in the planning 
policy. 

(b) The so-called resource norms give certain financial possibilities to 
the officials without exact prescriptions how the resources have to be 
allocated. Sometimes the resource norms have also some features of the 
policy norms. 

(c) From the viewpoint of our theme, all kinds of principles and gen-
eral clauses and statutes of open texture are most interesting. They are 
typical of the Scandinavian Welfare States. By means of such "open" sta-
tutes, society tries to produce material justice. For example, the general 
clauses are one of the most important symptoms about the materializa-
tion of law. 

According to the Welfare State ideology, the material (substantial) jus-
tice and reasonableness cannot always be reached by means of strict 
rules. On has to weigh and balance different types of factors, for exam-
pIe, the interests of the parties. An elucidating example is Article 36 in 
the Swedish and Finnish Act of Contracts. According to this statute, the 
court has the right to adjust the unreasonable terms of the contract. The 
statute means that the old Roman principle "Pacta sunt sevanda" (one 
has to keep the contract) is not unconditionally valid any more. It is 
sacrificed to the main goal of the Welfare State, that is to the protection 
of the weaker part. 

(d) The other feature, being connected to the problem of legal princi-
pIes, is the strengthened role of so-called human rights due to the Euro-
pean Treaty of Human Rights. This means that the courts much more 
often than before have to deal with basic principles of the Constitution 
and the human rights manifested in them. 

From the above-mentioned results that the thinking operation cannot 
any more be simply a logical one. In the modern Welfare State, all kinds 
of discursive methods are becoming ever more relevant. Weighing and 
balancing is, as one might say, buHt in the modern post-industrialized 
statutory interpretation. 

The classical elements of the formal rule of law ideology have thus not 
at all disappeared in the development towards the materialized law. On 
the contrary, the core concepts and principles are in the full sense of the 
word valid also in the modern law. The forms and formalities are still the 
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bond that keeps the elements of legal order together (as a whole). On the 
other hand, the materialization tendency has been so strong that some 
ideas, such as the idea of formal justice, have lost a great deal of their 
significance as bearing principles. 

Hence, two distinct tendencies meet in the modern law: (i) the tend-
ency to formal qualifications (as formal justice), and (ii) material quali-
fications (as material justice and reasonableness), and the problem is 
how to balance them. 

In many statutory law countries, the doctrine of the separation of 
powers leads to quite a closed judiciary system. The Supreme Court has 
a strong influence on the procedure where the judges are appointed. That 
procedure does not follow the normal democratic ways because, so goes 
the argument, the independence of the judges would be in danger. 

The possibility to control the content of the decisions becomes thus 
extremely important. However, the only means to realize that kind of 
control is to open the decision to weIl-founded and coherent reasoning. 
That is why the court decisions have to be argued in a proper and public 
way, and why it also is, in a Welfare State type of a country, often argued 
according to these principles. 

The legal order can never be formulated to be so perfect as to give an 
immediate answer to every problem that comes up. Life is much too rich 
and man too capricious for the conflicts of human life to be captured in 
the words expressing a single norm. Yet, legal history does know doc-
trines that dream of perfect laws. Such utopias occurred e. g. in the 
France of the Napoleonic era. Accordingly, the words have been put in 
Napoleon's mouth: "My code is ruined", as he heard about the first inter-
pretation of his codification of statutes. These dreams were, however, 
soon dispeIled, and even the most idealistic scholars had to come to con-
fess the deficiencies of exactly written legal norms. This is one of the 
paradoxes of modern law. 

This is quite clear as far the rules are concerned. The rules are like the 
railroad tracks. They have to be either observed or broken, but cannot be 
observed "more or less", just as little as a train can run on rails only 
partly. The rail metaphor is successful in another respect as weIl: in the 
majority of cases, the observance of rules is the result of the process of 
socialization. We internalize the models indicated by the rules and 
comply with them without much asking about the justifications or the 
meaningfulness of the rules or about what would be more beneficial, to 
break the rule or to follow it. We simply proceed exactly as the rules say. 

The giving of rules itself has, naturally, reasons of its OWll. By trafiic 
regulations, one aims at avoiding chaos in trafiic, at protecting human 



XII Preface 

lives etc. This aim sinks out of sight in civil behavior. Mere action direct-
ed by the rules remains. It is, however, not always certain which rule has 
to be observed in a respective situation. The rules are expressed to the 
citizens by means of language. Linguistic expressions, in turn, are discre-
tionary. The actor comes, as it were, to the fork of the rails criss-crossing 
a railway yard. He does not know which choice has to be done, but he 
has, nevertheless, to choose some rails. 

There are, however, also other reasons why the problem has become 
more difficult in recent years than, let us say, in the beginning of this 
century. As was mentioned above, the open texture, sc. general clauses 
and different provisions on adjustment have, during the past few years, 
increased in number in different branches of legislation. 

By this kind of means, one aims at avoiding detailed technical regula-
tions. Being extensive, they cover a large number of cases that are, by 
the openness of the provision, drawn into the sphere of the legal regula-
tion. There is nothing reprehensible in the aim as such. It is in practice 
that the problems come out. 

Let us take the norm "pacta sunt servanda" as an example. The con-
stancy of contracts is undoubtedly a value in such a society that honors 
methodicalness. An excessive deviation from the norm of pacta sunt 
crushes the basis of predictability. On the other hand, holding to the con-
stancy of contracts in situations in which the right of the stronger 
threatens that of the weaker may lead to an unreasonable result. Formal 
law is misused for the maximization of one's own interests. Elasticity is 
thus needed. 

But the difficulty lies in keeping a balance between permanence and 
elasticity. If the interpretative attitude of a general provision makes the 
applications more and more open, the general provision ends up turning 
against itself, and, eventuaIly, against the carrying notions of the entire 
legal order. Justice is not only equity, it is - which should always be 
remembered - also literally justice. 

The same holds true as far as legal principles are concerned. They are 
a matter of weighing, not so much of interpretation, but the challenge 
raised by the principles is similar to that of the interpretation of rules: 
The uncertainty concerning the content of legal order has to be dispeIled, 
the regulations have to be given some content for social life not to drift 
into a chaos. When specifying the content of the legal order, an authority 
as weIl as a researcher have to balance between the respect stability and 
the elasticity required by the circumstances. 

The former serves continuity, the formal equality of the citizens before 
the law, and the predictability of social relations. On the other hand, 
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society nowadays changes at an ever-increasing velocity. If law does not 
adapt itself to the rate of change, it will become a break on progress. The 
more intense the change, the greater elasticity is required from the legal 
order. The responsibility for this is shifted especially on to those apply-
ing the law and to the research working to c1arify the content of the 
legal order, the legal science. The legislative machinery is too heavy and 
slow-moving to be able to react quickly enough to the requirements of 
reform arising from society. Therefore, a tension easily arises between 
the enacted norms and the prevailing values inherent in social reality. 

This is especially the case of legal rules. The tension can only be 
released by treating the linguistic rule formulations flexibly. It is in it, 
i. e. in the interpretation of texts expressing the rules that the law-creat-
ing, the law-developing function of the application - and the research -
of the law is concealed. The linguistic formulations of legal rules are like 
a rubber band. The interpreter stretches or contracts them as required by 
the circumstances. Only when the text has been stretched to the utmost, 
the time has come to solve the problem by giving new regulations. 
Thought this way, the creating of law is, then, team-work between the 
legislative body (Parliament or other qualified instance), the administra-
tor of justice (the courts of law and the administrative machinery), and 
scholarly work. 

The tension between stability and elasticity has received many mani-
festations in legal language. Some speak about the collision of formal 
and substantive law and remind that formal law can never displace 
material law. Accordingly, schematic procedural rules or provisions on 
form must not prevent a citizen from coming into his own. To the same 
matter is referred by speaking about the formal and non-formal attitude 
of interpretation. One often also discusses loyalty to law (legalism) as a 
counterbalance to unqualified discretion. Let us also remember the old 
separation between law and equity that Aleksander Peczenik has c10thed 
in a tension between predictability and material justice (Peczenik 1989, 
pp. 281ff.). The aspiration for the materializing of justice is an element 
belonging, inherently, to every legal order. That which is not equitable is 
not right, is stated even in the old Swedish Judge's Rules still printed in 
the beginning of the Finnish Law Book. 

Stability and the strict standardization required by it are connected to 
the sc. formal rule of law ideology. It has e. g. been considered character-
istic of a constitutional state that the provisions of law give protection to 
an individual against both other individuals and the state. The formal 
legal state ideology emphasizes especially predictability and the nature 
of legal norms as general instruments of direction. The extent of the 
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legal certainty enjoyed by an individual depends on the very degree of 
predictability. 

The idea of elasticity emphasizes the substantial rule 01 law-thought. It 
is typical to the modern Welfare States or to the legal orders accepting 
values typical to the welfare state ideology. According to that ideology, 
important values are such as the quality of life, material justice and indi-
vidual happiness. These values do not, of course, crumble the notion of 
formal rule of law, but they lay stress on the just solution of an indi-
vidual case. The final result is, then, often justified (connected to the 
special features of the case) by the considerations of, for instance, mate-
rial equity. Solutions are certain kinds of tailor-made orders. 

Far taken, the emphasizing of equity in individual cases leads to the 
disappearance of the generality and, through that, to the diminishing of 
predictability. The decision-making practice and the interpretations of 
legal science are splintered into considerations concerned with details. 

A rigid legalistic tendency is, on the other hand, conducive to stressing 
the power and authority of the decision-maker. The formal statute in 
itself suffices as a justification. A more reserved attitude to the all-van-
quishing power of the letter of the law, in turn, squeezes out justification 
of interpretations. In such a case that the wording of the statute does not 
solve everything, support has to be sought elsewhere. Also in this respect 
there is, however, the danger of excess. If the significance of the statute 
as the starting point of the interpretation is largely watered down or 
entirely denied, the gates are opened for arbitrariness to enter. In the 
civilian law system, the legislation is - even with its' shortcomings - the 
only means of guiding behavior on the general level that has proved 
usable. Other bases for legal justification do not have the same authori-
tative character nor the same general applicability. 

The authority characteristic of the law is lacking, for instance, in eva-
luations and considerations of goals that, as such, are important in legal 
decision-making and scholarly activity. There are no universally applic-
able means of controlling such a basis as the reasonableness of a solu-
tion. Without jeopardizing stability, a legal solution can, therefore, not 
be made or justified regardless of the law, appealing only to reasonable-
ness, justice or some goals which are considered valuable. Making a legal 
decision is always balancing between the letter of the law and other 
grounds relevant in the matter. It has to do with the application of the 
law, but in a way that is generally acceptable. One can also speak about 
the fitting together of a legalistic and an anti-legalistic attitude in such a 
way that the expectations coming into the legal order from different 
directions can be satisfied as well as possible. 
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Seen from the perspective of legal reasoning, the tension between 
rigidity and elasticity is intertwined also ~ith the notion of entrench-
ment. The more formalistic and stiff the reasoning is, the more it is ru,le-
based (or rule oriented), whereas the elasti~ style of reasoning follows 
the pattern of particularistic thinking (all things considered-model). 

In the formalistic reasoning the rule itself is not only necessary but a 
sufficient argument as to the decision, or the rule functions as an exc1u-
sive reason. This model is based on the assumption that in every case the 
proper literal meaning of the rule can be identified. For this reason Fre-
derick Schauer points out that formalism is equivalent to the ruleness 
(Schauer 1988, pp. 536ff.). On the other hand, the rules are entrenched 
in our legal culture. They are manifestations of the formalism essential 
to law. Using the rules the power holders guide the members of society, 
and the guiding information presupposes, in its turn, stability and con-
stant legal categories based on it. 

Referring to this, Schauer reminds that a rule which justifies an all 
things considered decision is not a rule at alL It is empty as to its con-
tent, or at the most it is a rule of thumb which functions as a prima 
facie principle legitimazing all solutions covered by it (Schauer 1988, 
pp. 527 ff.). 

According to Schauer, the core of all things considered (particularistic) 
model is discourse. The purpose and goal of this discourse is to optimize 
the opinion. During the discourse the original interpretation (or propos-
al) will be gradually changed on the basis of pro and contra arguments 
(Schauer 1991, pp. 51ff.; Schauer 1988, pp. 512ff.). 

In the particularistic model, the justification does not always refer to 
rule at all but to the reasons backing the rule. As a matter of fact, so 
goes Schauer's argument, this model has no need to use rules as the justi-
ficatory material because the reasoning can be based directly on the 
background factors only, i. e. on the principles or other grounds justify-
ing the decision. Therefore, the particularistic model in its pure form 
means that the rules do not have any more an authoritative role in legal 
reasoning. In its extreme, this model must thus accept a possibility that 
the legal decisions are based on a free deliberation all things considered 
(Schauer 1991, pp. 82ff.). 

This is of interest also from the point of view of the constitution. The 
Scandinavian legal state ideology is largely founded on the assumption 
that the formal law, i. e. the abstract (and general) norms are given only 
by the sovereign of the society. This means the power to give general 
norms be in the hands of Parliament. If the substantial rule of law-ideol-
ogy, i. e. the giving more and more flexible (open texture) norms becomes 
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general in society, the inevitable consequence will be that the focus of 
power will bend in the direction of those applying the law. One can 
speak of the judge state. The power of the courts of justice becomes over-
emphasized in relation to the norm enacting power, i. e. the Parliament, 
and this is not in accordance with the principles of the constitutional 
state and with those of the representative democracy. 

The above criticism concerning the particularistic model is based on an 
assumption that the model does not deal with rules at all. The criticism 
does not, however, hold true if the notion of rule is understood in a dif-
ferent way. For instance, Schauer seems to interpret rules - in the parti-
cularistic model - to be contentually empty. This is not the case. As one 
can easily argue, a linguistic formulation of a rule (rule formulation) may 
cover several possible "rule candidates" (rules), i. e. ways to interprete 
the formulation. In this very sense, rule formulations are only prima 
facie expressions calling for contextual interpretation, and further, being 
interpreted a rule formulation refers to the rule all things considered. 
From this point of view, the rule-based and the particularistic model can 
be combined. 

Exactly here I see the above challenge for the modern legal reasoning, 
and thus for the modern legal research as weIl. Therefore it is not a sur-
prise that also the classical distinction form vs. substance (formal law / 
material law) seems to have an increasing value in approaches trying to 
grasp the core of the modern law. Ota Weinberger describes this distinc-
tion with the terms formalism and instrumentalism (Weinberger 1991, 
p. 109). The dichotomy mirrors exactly the above tension between rigid-
ity and elasticity, and at the same time the tension between the rule-
based and all things considered models of legal reasoning introduced by 
Schauer. 

Aulis Aarnio 
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BABEL OF CULTURES: CHALLENGE TO LAW 
IN THE 1990'S AND BEYOND 

By Percy Black, Pleasantville 

The second half of the 20th century has witnessed a phenomenon that 
is taxing the good will of many people in the Western world. Vast num-
bers of people from Asia, Africa, the Caribbean, and Central and South 
America, seeking to better their lot or to escape from oppression, have 
immigrated to Western Europe, the United States, Canada, and Austra-
lia. But as the influx increased, growing numbers of people in Western 
nations shifted from warm acceptance or sympathetic tolerance to 
wishing these newcomers could somehow disappear. Many are angry and 
some become violent because their laws and their governments are fail-
ing to address the negative impact of the massive influx of different cul-
tures on their culture and on the daily quality of their life. Accordingly, 
should legislative bodies draft laws to require some degree of conformity 
with prevailing cultural norms? This is not an idle question. 

Recent articles in the popular press express this concern. For example, 
in the well-known magazine, Atlantic Monthly, Matthew Connolly and 
Paul Kennedy (1994) ask, "Must it be the rest against the West?" In 
Canada, the Reform Party advocates strict controls on family reunifica-
tion. Protests by the Canadian Legion greeted Sikh veterans who wore 
their turbans into Legion Halls. In Germany, neo-Nazi groups have 
attacked innocent immigrant individuals and families with batons, 
bombs, and arson. In Italy, neo-Fascist groups have harassed immigrants 
and tourists from North Africa. In the United States, several organiza-
tions are dedicated to reducing immigration, e.g., Negative Population 
Growth issues mailings and press releases warning of the consequences 
of unrestricted immigration. As tEmsions mount, the potential danger to 
law and order comes not alone from "bad people" and from restless 
underserved classes, nor directly from the large masses of newcomers -
but from the "good people" of everyday life. 

To appreciate the problems for law, I sketch below the perspectives of 
four main protagonists: First, the outlook from the perspective of "the 
good people" in the host countries, those who ordinarily abide by the 
law; second, "the bad people", those who often violate the law; third, 
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sub-groups within the host countries who ordinarily abide by the law 
but violate it at times to protest certain perceived inequities; and finally, 
I sketch the situation as immigrants see it. I hope thus to show how it 
comes about that ordinarily law-abiding people who initially were sym-
pathetic to the desire of non-Western peoples to immigrate to their coun-
try have come instead to resent them. This willlay a foundation for pro-
posing actions to ameliorate discontent with the law. 

I. How Are Good Persons Made? 

Laws alone cannot produce harmony and order in society. Laws are 
necessary but by themselves are never sufficient. Police are necessary but 
never sufficient. Besides laws and police to defend them, society must 
meet two more fundamental requirements: Citizens' respect for the laws 
and willingness to guide their lives by them. Only then are laws enforce-
able, for then people carry the laws within themselves as their rules of 
civil conduct. And only then, with the cooperation of such law-respect-
ing citizens, can the forceful presence of the police dissuade those few 
who would otherwise break the law, and to apprehend those who evade 
the law. 

These two essential requirements, respect for the law and the 
uncoerced willingness to abide by it, do not happen by chance. They can 
only be buHt slowly and deliberately from infancy and childhood into 
the minds and emotions of one individual at a time by the nurturing of 
loving parents or parent substitutes. The closeness and warmth between 
parent and child establish between them an emotional bond. On this 
ground, children feel receptive to take into their thoughts and feelings a 
positive response to the society's values, mores, and laws. (For elabora-
tion of these principles, see e. g., Eibl-Eibesfeldt 1989; Erikson 1963.) 

Children reared in this way become in each society the good people of 
everyday life. Good because they act in accord with the values, laws and 
customs of their given society. Their country, their laws, their values, 
their language, their history becomes for each one thus reared their per-
sonal possession, their personal pride,' components of their self-image 
and self-worth. Without such people as the predominant majority, the 
cement of any society would lapse into disharmony, interpersonal dis-
trust, and fear. To appreciate how the good persons of everyday life come 
to be what they are, it is useful to contrast the process with the making 
of the bad. 
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11. How Are Bad Persons Made? 

Even in harmonious societies, some individuals do not fit into the 
acceptable mold. In bringing up children, wide variations exist between 
the degree to which parental figures establish warm ties with them. 
Some parents are simply ignorant about the limits of children's under-
standing of what is expected of them. Therefore when children misbe-
have, the parents interpret this as a direct threat to their authority, and 
use threatening language or uncontrolled physical force to exact their 
wills. Others neglect and abuse their children. Even if in such elimates 
bonding does occur, the parental figures provide a model for behavior that 
does not induce the child to form empathic sentiments of caring for 
others. What the child sees the parents do, the child later does. Threaten-
ing language and uncontrolled physical force become the child's own 
instruments of attaining desired ends. Children of rejection, neglect, or 
abuse often become fodder for violent youth gangs. 

Even when good parents aspire to the ideal of patient nurturing and 
eloseness, they may find themselves caught up in the hubbub of everyday 
life thus unable always to act ideally. Mood changes, headaches, anger 
over disruptive relationships with spouses, disappointments in goals, and 
various forms of neurosis and even psychosis - interfere with their best 
intentions. Complicating the matter, children are not equally receptive to 
nurturing and love. Sometimes, it is not the parents, but the child's 
genetic endowment that makes it difficult for parents to form elose bond-
ing with their children. The point here is that children vary in the degree 
of positive sentiment toward the mores and laws of their community. 

From these multiple avenues in the socialization process, come the var-
iously bad persons found in every society. It has always been thus. Note 
how fresh the following observations made in 1873 by the English writer, 
Sir James Fitzjames Stephen, remain today: 

Men are so constructed that whatever theory as to goodness and badness we 
choose to adopt, there are and always will be in the world an enormous rnass of 
bad and indifferent people - people who deliberately do all sorts of things 
which they ought not to do, and leave undone all sOrts of things they ought to 
do. Estirnate the proportion of rnen and wornen who are selfish, sensual, frivo-
lous, idle, absolutely commonplace, and wrapped up in the srnallest of petty 
routines, and consider how far the freest of free discussions is likely to irnprove 
thern (quoted in Leiser 1994, p. 260). 

In sum, then, it is hardly a new thought that laws and police are not 
enough to prevent deviant persons from disrupting the public good. 
Crime records show that large proportions of socially ill-fitted persons 
lacked in childhood Ure cdnsistent love and nurturing needed to develop 
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