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Preface 

Scholars of public international law both from the Union of Soviet 
Socialist Republics and the Federal Republic of Germany convened for 
the third time to hold a colloquy on public international law. After 1982 
in Heidelberg and 1984 in Moscow, 21 participants met in May 1987 at 
tbe Institute of International Law of the Ohristian-Albrechts-Universität 
at Kiel for another German-Soviet Colloquy on International Law, 
specifically discussing the interrelation of "International Law and 
Municipal Law". 

The forum provided for an intensive dialogue and discussion of ideas 
and opinions concerning the reach of international law into municipal 
law. Although differences of thought r·emained, which were partly due 
to the subject matters discussed, e. g., the Council for Mutual Economic 
Assi!stance and the European Communities, respectively, there has been 
more common ground covered by the Colloquy than most of the partici-
pants may have anticipated. As the Proceedings reveal, this was especi-
ally the case in regard to the deliberations on the significance of 
United Nations resolutions. Again, nuances in perception of self-execu-
ting norms of international law generally, and regarding human rights 
specifically, emerged - nuances, however, which resulted from differ-
ences of the two constitutional systems under review and pertinent 
application of international law by their domestic courts. On the Coll-
oquy's major task though, the topic of incorporation of various rules of 
international law into municipal law, there was wide ag.reement. 

Our colleague Theodor Schweisfurth, Heidelberg, greatly contributed 
to the German-Soviet Colloquy on International Law, its coming into 
being, and its development on a permanent basis. 

In this process, it appeared of consequence to the Editors to dedicate 
this third Colloquy to one single subject area and finally to bave the 
Proceedings jointly published. It is trusted that the publication will 
provide another stepping-stone for a continued series of the German-
Soviel Colloquy on International Law and that it may enhance one of 
its major ·aims, the furtherance of international understanding. 

The funding of the Colloquy by the Deutsche Forschungsgemeinschaft 
and the Fritz Thyssen Stiftung as weil as for .the publication of the 
Proceedings by the Fritz Thyssen Stiftung is gratefully acknowledged. 

Moscow/Kiel, in March 1988 
Grigory I. Tunkin Rüdiger Wolfrum 
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Application of Customary International Law 
to Municipal Law 

By Gennady M. Danilenko• 

Ladies and Gentlemen, dear Colleagues: 

I am the first speaker and it is my pleasant duty to express, on behalf 
of all Soviet participants, the gratitude for the hospitality of our hosts 
in this beautiful city of Kiel. I hope that this Colloquy and the envisaged 
publication of the papers will be a success. 

My assignment is to discuss the application of customary international 
law to municipal law. I will not dwell on various theories on the nature 
of the relation between international and municipallaw. Rather, I intend 
to /ocus on conditions in which rules of customary law are given effect 
in the municipal sphere. 

In preparing my paper I thought that I might most usefully deal with 
this topic by commenting on two related issues. First, I will make some 
general remarks on methods of implementation of customary inter-
national law. Then, I intend to deal briefly with some problems that 
might arise in this connection in view of the specific nature of customary 
law. 

Although international customary law is supposed, strictly speaking, 
to regulate relations only between States, in many instances it cannot be 
realized unless its normative content is adequately implemented in 
municipal law. In particular, domestic implementation require customary 
rules aimed at establishing a certain pattern of relations involving sub-
jects of national law. 

Application of international customary law to municipal law depends 
directly on the applicability of custom at international level. International 
customary law is incorporated or transformed into municipallaw only in 
cases where the relations of a given State with other ,subjects of inter-
national law are not regulated by existing treaty rules. For instance, 
prior to 1986 the USSR was not a party to the Vienna Convention on the 
Law of Treaties1• Correspondingly, the provisions of the 1978 Decree on 

• Dr., Senior Resear<her at the Institute of State and Law of the Academy of 
Seiences of the USSR. 

1 UN Doc. A/CONF. 39/27 Rev. I (1970). 
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the Procerlure for the Conclusion, Execution, and Denunciation of Inter-
national Agreements of the USSR2, to the effect that the USSR concludes 
and applies international treaties "in accordance with the generally 
recognized principles and rules of international law" before, and after, 
the entry of the Vienna Convention into force, implied only a reference 
to international customary law. As soon as the USSR had joined the 
Vienna Convention3 its relations with many other signatories of this 
instrument began to be regulated by the rules of treaty law. Conse-
quently, references to the "rules of international law" in the said Stat-
ute, specifically, pertinent to the procedure of observing the treaties, 
(Art. 19), and sanctions in cases of a material breach of a treaty by other 
parlies (Art. 23), amount to references to rules ·of treaty law, in so far 
as they concern the participating countries. 

Under the existing international law, the definition of the ways and 
means of compliance with international obligations lies completely 
within the competence of States. In practice, States use varying methods 
of implementing rules of international law in their municipal law. The 
choice of specific methods depends on many factors. Important among 
these are peculiarities of domestic leg.al systems and internal organiz-
ational structures of various States. The object of legal regulation and 
the specific content of relevant customary rules also play an important 
role. 

I. Methods of implementing international customary law 

Implementation of international customary law to municipal law 
presupposes that the latter contains certain regulations obliging sub-
jects of municipal law to observe the provisions aris.ing out of eJCisting 
international customary law. Depending on the legal techniques used 
implementation of international customary law in municipal law can be 
either direct or indirect. Direct application of international custom, based 
on what as a rule is called incorporation, presupposes references in 
municipal law to such customary law. Within the framework of this 
method, rules of international customary law can directly apply to 
subJects of domestic law by proclaiming all existing international custom-
ary law to be part of the law of the land. Incorparation may also 
confine itself to sanctioning the application of individual rules of custom-
ary law in relations involving subjects of domestic law. lndirect appli-
cation of international custom is associated with the adoption of special 

2 See Code of the Laws of the USSR (in Russian), vol. 9, 12; translated in: 
William E. Butler, comp., transl., Collected Legislation of the Union of Soviet 
Sodalist Republics and the Constituent Republics, Union of Soviet Sodalist 
Republics, vol. 3, Dobbs Ferry, New York 1981, V-1, 2-6. 

3 See Vedomosti SSSR (News Bulletin of the Supreme Soviet of the USSR) 
(1986), no. 16, item 263. 
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nationallaws reflecting the provisions of existing international customary 
law .. This method, based on a more active role of the law-maker, who 
adapts international customary law Obligations to the conditions of a 
specific national legal system, is usually called transformation. 

In countries with Ang.Io-Saxon legal systems incorporation of all inter-
national customary law into domestic law is provided for by unwritten 
constitutional principles, supported by established judicial practice. Great 
Britain adheres to the principle formulated a long time ago by Blockstone 
and recognizing international customary law as part of the law of the 
land.4 The United States practice is based on the principle underlying 
the often-quoted statement in the Paquete Habana Case where the court 
declared that international larw was part of American l·aw and, thus, the 
courts had to resort to "customs and usages of civilized nations" in 
situations where "there is no treaty and no controlling executive or legis-
lative act or judicial decision"5• In some countries general·incorporation 
of international customary law into municipal law is stipulated for in 
constUutional acts. For example, the Constitution of Austria lays down 
that "the generally recognized rules of international law are valid as 
integral parts of Austrian federal law"6• The Constitution of the German 
Democratic Republic says that "the generally recognized rules of inter-
national law serving peace and peaceful international cooperation are 
binding upon the State and every citizen"7• Under the Constitution of the 
Federal Republic of Germany "the general rules of public international 
law shall be an integral part of Federallaw"8• 

Against the background of the incorporation method, used in the 
constitutions of a nurober of countries, it is interesting to consider the 
significance of Art. 29 of the 1977 Soviet Constitution whidl reads that 
the USSR's relations with other States are based on fulfilment .in good 
faith of obligations arising not only from the international treaties 

4 William Blackstone, Commentaries on the Law of England, vol. 4, Oxford 
1749, 20. For a brief review on the practice of British courts see also Jan 
Brownlie, Principles of Public International Law, 3rd ed., Oxford 1979, 45 et seq. 

5 For more details on the significance of this decision and subsequent Ameri-
can practice see Jack M. Goldklang, Bade. on Board the Paquete Habana: Resolv-
ing the Conflict Between Statutes and Customary International Law, in: Virginia 
Journal of International Law 25 (1984), 143-151 (145 et seq.). 

8 Art. 6 of the Constitution of the Republic of Austria. For more details see 
Ludwig Jordan, Bemerkungen zu Artikel9 der Österreichischen Bundesverfassung, 
in: Zeitschrift für öffentliches Redlt 7 (1928), 453-459; Ignaz Seidl-Hohenveldern, 
Relation of International Law to Interna! Law in Austria, in: American Journal 
of International Law (AJIL) 49 (1955), 451-476. 

7 Art. 8 of the Constitution of the German DemocraUe Republic. 
s Art. 25 of the Constitution of the Federal Republic of Germany (see Doc-

umentation, 192). For more details see Bruno Simma, Droit international coutumier 
et droit interne selon la Loi fondamentale, in: Michael Bothe I Rau/ E. Vinuesa 
(eds.), International Law and Municipal Law: German-Argentinian Constitutional 
Law Colloquium, Berlin 1982, 117-128. 




