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Preface

It is a well-established custom that in the preface to a new book
the author should make some excuse for adding to the literature on
the subject. My excuse is that I have been fascinated by International
Law ever since my law-school days. As to the subject of state respon-
sibility, it probably offers the freest scope of investigation to the aca-
demic lawyer and it leads him of necessity into most other departments
of public international law. It has few detailed rules; it repels any
tendency to dogmatism; it is made up mainly by precident and practice
rather than by the paralysing hand of the draftsman and it requires
imagination not only in applying, but in finding the law. Moreover,
a Study on state responsibility relies to no small extent on the persua-
siveness and coherence of an argument and is not restricted to the
technical application of rules. Above all, state responsibility may be
seen as the touchstone whether the extension of the word “law” to
public international law is justified.

The limitation of my topic to incidents of transnational technological
damage could be mistaken as an inclination on my part towards tren-
diness. This impression, however, would only be correct insofar as my
special interest for state responsibility for technological damage stems
to some extent from a number of recent academic publications on this
topic, which in my view were in need of emphatic contradiction. It is
just as foolish to underestimate in this sphere the services international
law is offering as it is arrogant to ignore its need for improvement.

It is impossible to acknowledge adequately the debt one owes to
others. I have benefited greatly from the detailed comments of the
late Professor D. P. O'Connell and of Professor J. E. S. Fawcett, both of
All Souls, who successively supervised my studies at Oxford. I have
gladly accepted the suggestions made. I am grateful to Professor Ian
Brownlie, Q. C., of Oxford University and to Professor E. D. Brown of
Cardiff University for reading my thesis and for offering their criticism
during my oral examination. Of course, the text presented remains my
responsibility alone. I am also indebted to the staff of the Institut fiir
Internationales Recht an der Universitdt Kiel for reading the proofs
and saving me from many mistakes. Furthermore, I am grateful to its
directors for publishing this book.



VIII Preface

I am deeply indebted to the University of Oxford for conferring
upon me the degree of Doctor of Philosophy and I am also most grate-
ful to New College and to the Rhodes Trust for what will probably
remain the three most unreal years of my life.

It remains to acknowledge the debt which I owe to the staff of the
Bodleian Law Library for their courtesy and help and to the Auswidrtige
Amt, Bonn, as well as to the Stifterverband fiir die Deutsche Wissen-
schaft, Essen, for their most generous contributions towards the publi-
cation of this book. Finally, I wish to express my deep gratitude to
Professor Wilhelm A. Kewenig, Senator of Berlin (formerly of Kiel Uni-
versity) and to Anne-Ruth Moltmann, as she then was, without whose
moral support and constant encouragement I would have never brought
this book to an end.

I commenced research during Michaelmas term 1978 and I submitted
the thesis on which most of this book is based during Trinity term 1982,
but it has been possible to include the more important references and
information up to 31 December 1985.

Jan Willisch
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Introduction

Negative by-products and undesired side-effects of modern technol-
ogy and industrialization have not stopped short at national frontiers.
To the extent to which they affect other states they remain no longer
the sole concern of domestic law but attract the attention of inter-
national law. The problem has not been ignored by international
lawyers, who on occasions have been quick to point to the under-
developed state of public international law in this field. This, in turn
has led some to argue in favour of novel conceptions of state liability
based on the notions of ‘risk’ and ‘extra-hazardous activities’. Owing
to a use of terminology which is both confusing and confused, it is not
always easy to make out what type of liability exactly is intended to
be introduced in public international law. However, so much is clear:
State liability in cases of technological damage is said to be no longer
based exclusively on an internationally wrongful act, but may be
engaged by causation of damage alone.

Others have voiced their doubts as to the prospects of such a con-
cept of liability in public international law and have sought the sol-
ution of this problem in private law, including private international law.
The numerous problems with this private law approach are outlined
in Chapter 3: Dismissing public international law in this field and focus-
ing entirely on private law solutions might mean to go from bad to
worse.

But any suggestions de lege ferenda can be persuasive only, once
the lex lata has been ascertained and found wanting. Accordingly, this
book has two main objectives. The first is to state the law of state
responsibility for technological damage as it stands today. It will emerge
that the present law on this subject is not quite as underdeveloped and
not quite as inadequate as frequently suggested.

Since orthodox state responsibility is based on an internationally
wrongful act of a state, roughly half of this book is concerned with
international obligations, both custom and treaty, regarding physical
interference with or on foreign territory by means of technological
activities. There exists a considerable body of international customary
law which determines the rights and obligations of states with respect
to activities which are carried out on a state's territory or under its

1 Willisch



2 Introduction

jurisdiction, but which produce physical effects elsewhere. Broadly
speaking, any trespass on foreign territory, including foreign airspace,
is internationally illegal unless prior consent has been obtained or
certain exceptional circumstances are present. International law is not
quite as straigthforward where transboundary interference by emissions
is concerned. On the one hand, there is strong evidence that not all
interference by emissions is illegal, even if it leads to some damage
or injury on or to foreign territory. On the other hand, there is irrefut-
able evidence that above and beyond a certain degree of physical
interference by emissions the victim state which suffered damage as
a result is entitled both to compensation and to have the interfering
emissions enjoined. Thus, the illegality of interference by emissions is
a problem of the relevant threshold. With regard to the question, where
exactly this demarcation line of illegality is to be drawn, both treaty
law and international custom are, indeed, not very well developed.
Even the law concerning the protection of the oceans, which at present
is the most developed field of international environmental law, provides
but few ecological standards the violation of which could serve as a
basis for state responsibility. This situation will not even rapidly
improve with the advent of the United Nation Convention on the Law
of the Sea. The second main objective of this book is, therefore, to
show that certain legal principles and rules can be extrapolated from
municipal law of neighbourhood and private nuisance for purposes of
establishing the threshold of illegal interference in international law.
Accordingly, much of the second half of this book is occupied with a
comparative study of municipal law of neighbourhood and private
nuisance. The pains of unearthing the municipal neighbourhood law
of a considerable number of states were rewarded by the discovery
of surprisingly similar rules and principles in most of them. By virtue
of Art. 381 c ICJ Statute, these rules and principles can be carried over
into international law in order to lend more precision to the threshold
of illegal interference by transboundary emissions. Moreover, Chapter 6
includes an investigation into regional General Principles of Law. This
is virgin soil in the law of transnational emissions.

The objective of the last chapter is to identify some of the sources
of the uncertainties and confusions which continue to surround questions
of attribution, fault and the so-called liability for lawful activities in
international law.

Specific problems concerning causation, damage and the calculation
of damages or compensation have been excluded partly because they
are problems of a more general nature, common to other fields of law
as well, and partly because their treatment would have transgressed
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the scope of this book. No apology is made for not dealing with the
local remedies rule. Where damage or injury is caused outside the
territory and jurisdiction of the state of origin, it instantly incurs
responsibility and may not require exhaustion of remedies before its
own courts.!

1 Cf. O’Connell, at 950—955.
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